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j'li1s case i i i v o l w s  'ri proposed F h l  chai incl  real lotmei i t  which would rcsult i l l  an 

o\lncrship situation which would violxte the new raillo ounership r i l l es  atloptetl by the 

Cclminission ~n Biennrirl Rcgulrilo~ji I?ilvicw ~ R e v i m  of /lie C'onznm~ion 's /Iron/ic~asf Olvner.c.hzp 

R i i l c ~  i ind Olhrr R7ile.v Adopled f'7rt~c~ianl io ,Soclion 202 o/ the 7elecornniunrcniiorl.r Acf of 1906, 

1 Y I?('(' Rctl 13620 (2003). H i e  hleilia llurcau. alc i te i l  to that violation, chosc simply to Ignore 

i t ,  asscrtitig tlxit (a) the Joint I 'rt i t ioncrs could :iiid shoiild raise the matter whcii the reallotment 

proponent f i les  an application to ct'fecluate the reallolineiit, and (b) the new ownership rules are 

iniiiiatei-in1 bccause they havc beeii sliiyed by the C'ourt of Appcals 

llut the Uurcau's first claim ~ Ilia1 cihjcctions should hc raised at the applicatioii stage ~ 

\ \ L I S  i l l ngc i i l  brcaiisc Ihc real lohicnt  OCCIII-\ / i n /  at lhc applicalioii stage, hul as :I I-esult ol'the 

I ~ C  making pl-oct.ss l3y tlit Lime llrc .Ipplicii(ion i s  Jilcd. the d;im:ige has bccn (lone 

And Lhc Bureau's second cI:iiiii ~ tliiit the new ownership rules need not he considered 

becaisc thcy have beeii stayed - is tlally ~nconsistcnt with Coininission policy clearly a n d  

i i i i cq~i ivocal ly  expressed in Shnwiioitr'Lr.~ ( I /  Hi.\piinic Hroniicarting Corpormtiot7. I:CC 03-2 1 8, 

releiiscd Scptciiiber 22,  2003 

I ' l ic h i - e a t l ' s  ilecisiori. i i i i d  i t s  iintlcrlyiiig reliance on the Yuck analysis, clcarly l ly  i n  thc 

. I  face ul ~ h c  i i c w  ownership rules I n  p;lrticul;ir. I lick i i  based on an approach to radio inai.l<ets 

which Ilic Coiiiniissioii has expressly ;ihandoneil in the new rules 

And relintice on the Tuck ana lys is  i s  in ;iny event arbitrary arid capricious hecausc tha t  

.~nal\ 'sis i s  based c n ~ i r c l y  on the notion that allottiient ora  cliaiinel to a pa-ticular conrlnunity will 



~cs t igc  o f  a dirkrent rcg~ilalory rcgimcn ahandoiied by the Commission over the last two 

tlccncles No basis exists from \~hicI i  Lo presume that “lociil scrvice” wdl automatlcally O C C L I ~ ,  

i d  tlie C’oiiimission has no regulatory iiicaiis o f  dcteriiiining whether SIICII “local service” i s  

being pi.ovidctl the Cominission’s rulcs neithei- dctine nor reqLiire any such “local service", and 

C\’CII i f  the iidcs did inclutlc wnie such dctiiiitioii and/or rtquirennent, the Coininisslon’s rules 

iiiipose 011 lrccnsees no recortl-kcepiiig obligations which would enable the Cominission to 

delei ininc wliether (and it‘ so, how much) “local scrvice’’ any station riitght be providing 

Bec;iusc of tlicsc consideratiuns. any i.eliance 011 thc Tuck analyais IS arbitrary, capricious 

;111tI LIl1l;lwhll 

(ii) 
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I '~ i rs i ia i i t  to Srclion I I 1 5  o1'tlie Coi i im~ssion's l h l e s ,  Franklin C o i i i i n ~ i ~ i ~ c a t i o n s ,  Inc , 

Nor th  Aii ierican Hrondcasling c'o . a n d  W('1, I' Radio 1ncorpor;ited (ccrllectlvcly, (tie ".loint 

Tktitioiicrs"). lierehy seek r w i e w  by tlic (~u i i i i i i i s s io~ i  of the decisio~ls of t l ~ c  Ass~stnnt  CjJicf. 

hi i t l io  D i v i ~ i o i i ,  Mctlia Buieau ("thc Huicau"). i n  t l ie above-cnptioned procecdlng. l'hose 

decision.; iiic bet oi i l  in Keporr cinti O d c i  ("/<(to'>, 17 l;C(; Red 204 I8 (Med. Our. 2002), 

rc1011 r l~~nied, i\kmorandun? Opinmn rind Order ( " M O c U . 0  '3, DA 03-3443, released October 3 1, 

2003 A s  set forth below. t l ic Uureaii's rcallotmciit o~CI i r i i i ne l  227B f r o r  C:hillicuthe to 

/ \shvi l lc .  Ohio, IS in contlict with calahlislietl r d c s  arid policies o f  IIIC Cotniiiission and also 

~ n ~ o l v c s  qiicstiuns oL'law and policy u l i i c h  liavc not previously been resolved by  the 

( 'OlllllllSS1(111. 

I 

1L)id not tlic I:M channel HI lotinciit dccision hclo\v violate tlie Icl lcr, the rationale and the 
y>i'.it or the I i i i i ik oii local i i i c l i ~ )  owncrsliip established by tlie Commissiori in 2002 
L;ieniiirii /?r,qiilcitory I ? ( ! ~ I P  1 1 '  ~ i ? c w e t i ~  of t h ~  (~ 'o i r i tms.vwr i  ',s Uroadca.tt Oiiwwrship Rules 
'inti Other / ? i i / c y  if doped  P L i o i i r i i i l  / o  Section 202 i ~ f  the Telcconimzinictili~~ns Acr of I996 
("Oii ric,r.\/~ip Rcpori 0 1 7 d  01 dci '.). I X FC'C Rcil I3620 (2003)') 

\Vas i t  not arbitrary aiid c a l ~ i i c i o ~ i s  fur the Liureau to inalce the FM channel allotnient 
i lecisioii helow hnsed oil a presuniption that tlic nllotinent w I I  result rn "lirst local 
servicc" when (a) ~ l i a l  prcsumption runs counter l o  established Commission policy, and 
(b) t l ic C'ommission has never Icstctl. and i s  in any evciit rrtznhle t o  test (inucli less to 
confirin), the validity of t l in t  presiiniptioii') 
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/ \Iwunl EN'I  

1. I3:rclcgroii nil 

I Iliis proceeding invdves i i i i  cffciil to  i i i o v c  a Class B FM channel (Channel 227B) 

l'roin Cliillicothe, Oliio, to Columhus, Ohio Since C h l u i n l ~ s  IS alrcady a very mell-servetl 

m; i~  kcl. i l  IS extrcinely iloublliil thal the Coiiirnission w o ~ i l d  h a m  given any seriotis cunsitleratlon 

1 0  :I picrpos~l l o  ~ .ca Io t  the ch;iiincl to C 'o l t~ i i i b t i ~  111 n transpaieiit ci'cort to get around that 

co~ i~c in i .  [lie propoiiciit 1iei.c .;peci lictl A s l i ~ ~ i l l e ,  Ohio. as the proposed coinniunity 01 rciillotinent. 

2 C'hillicotlre, approxirn;ilcly 13 i i i i les ciist;int from Columbus, has a poptilation of 

ap~~rox i i i i a tc ly  22.000 Ashville. localctl between Cliillicothe and Coluinbus (approx~~natc ly  

26 m i le?  north-northeast ofC'Ii11Iicotlic. approximately 17 iiiilcs south of Coluinlit~s) has a 

jp~piil:ition otapprouimately 3,1 71 Sir llic p ~ i p o s a l  \witild move a powcrf t~l  Class B channcl 

I'roiii ti cci inmt~i i i ty with 22.000 pc~rp lc  Lo a cumintinily wi th  3, I74 peoplc - a CII~IOLIS cliwcc: 

pcrliaps, until you i tcognize that, ;IS ii ieault ot'the teallolmcnt, the station can be nestled into the 

hyart of'rhc Columhus Llrbamzed Area. with 11s population ul 1,1;3,193 'The Joint Petitioners 

repeatedly pointed o ~ i l  to the C ' o i n n ~ i s s i o ~ ~  lhat  Asliv~l le  would he, at most, only n prtslop on the 

w;iy to C'oliimhus b j  using i\slivillc iis t l ic  coi i i r r~ i i i i i~y  of I~ccnse,  the  propoiient w o ~ i l d  be able 

to locate i t s  ~ra l i smi t~e r  111 sucli a way as lo cnablc the station to be cI1cct1vcly a Colunibus 

staLlon 

3 In  rcsponsc, the ~iiopoi ici i t  did i i o ~  dcny any intention to become ii C o l u m b u ~  stal~on, 

h u i  ~nstead al-gt~ed lhat, coiitr;ir) to tlic "purely speculalive" cl i i i i i is o t  the .Ioiiit l 'ctitioncrs 

I - C ~ ~ I I I \ C  i o  po,\~ible r e l o c ~ i t i o i i  ot  tlic sl:itioii. the piqmieril wiis uolproporing any change In llie 

L ~ t i l l i o i - i ~ e t l  transmiltcr s i te olSt;it ioti L\'I;Cr3(Fhi) E x  . "Supplcii1e1il LO ~ ~ m n l ~ n ~ s  ~ ~ l ~ ~ l  lIl 

Suppoi I 0 1 '  Nulicc ot'Proposetl Kulc  bl.ikiiiy", submitted June 14, 2002 at  2 'I I1c station's 

Y 



autliorizcd site way between Chi l l icothe and Ashville, approxirnatcly I2 miles lroiii Ashvll le and 

iniorc than 26 miles froin Coluinbus l‘hc clcar implication of the pmponcnt’s claim W I I S  that tlic 

propmien1 inlendri l  Lo reinair xi1 Ash\.illc st:itioii. keeping i t s  lransmittcr to the s o ~ i t h  and west oi‘ 

Ashvi l lc ,  ai \ay f r o m  Coluiiibus’s looiiiing Iprcsciicc n o r h  OT &hvllle 

4 ‘ I  lie claim ~ h a l  no silc cliaiigc \\as oii the table wtis also cntia1 to the propo”ci1t’s 

chances because Station WI:(’D I.\ :i !pic- I064 g;indfathered sliolt-spaced stat ion See R&O at 2, 

7 ~ 3  

5 ‘I’hc Burcaii applovctl lhc rc;illotiiieiit 111 the R&O i n  October, 2002. ‘ l ‘ l ie Joint 

I ’el i l ionei-s sought rcconsiilci alioii. again a r ~ i i i n g  LhaL [l ie proposed move to Ashvillc was merely 

a pitstop on [tie way tn C‘oluinbus, a id  again point ing out that, if the channel L\UC to be allotted 

tn ,Asliville. H traiismilkr site iiindification cot i l t l  place the channel in downtown Columbus The 

proponent. o l  course. again dcinui-red. intoning i ts  by-now lhmiliar mantra that the .lniiit 

I’elilioiiers’ conccriis about possible 11 ansmiltcr si(c IocilLioii were “ p ~ i i  ely speculative” 

“Oppnsitioii tn I’ctihon Tot Kecoiisidci;ilioii”. stibi i i i r lcd December 19, 2002, at 2 

See 

6 In I-csponx, the Huieau b ~ i l  I’ iss:liecI ii I<eqtics~ lipr Supplemeiital IiifoI-ination (“XICI”), 

L)i\ 0.3-1842, released June 2. 2001 

ical lotmcnt. combinctl with a tmnsuiittcr site cliaiiye, cotild cnriblc Lhe slation to serve most, i f  

not all. o f t l i c  Columbus lirhanized Aiea Accoitlingly, t h e  staff‘sotight Tuck showings from tlic 

p;irlic\ See F(’t,)c rrndR~chrrvti 7iic.k. 3 I:(;(’ Rcd 5 j 7 4  (19x8) ‘l‘lic slalecl purpose of that rcq~iest 

W;IS to al low a ~lcmonstr;ition t h a t  ‘ :\~liviIlc IS intlcpcndciil o r  the Colunibus Ilrbanlzetl Area and 

Lhercli)i-e enlitled to consideration as a first lncid scrvicc”. 

In the /{SI the  staff acknowledged that  the proposed 

7 The propoiieiit and tlic Joiiit l)eli l ioi icr> irspoi idci l  to the RSI .  Whi lc  the .lu~ni 

[’elilioncrs olfcred a l’7rck analysis clcnionstratiiig that Ashvi l le  c;mnot be dccinecl ~ntlcpcnclent of 
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Llic Columbus llrba~iizetl Area, the Joint I’ctitioners also argicd that Ashvllle’s intlependcnce vel 

I U J V I  is tinni;itei~tal for sevcral r e x w s  First, ttiidei the owncrship r~llcs adopted by t l le  

C‘omtnission in June, 2003, the proposed reallotnient would put the proponent in vlolation ofthe 

(’ommisston’s local ownership Iinitts. Second. the Comniisslon hiis zu~nounced a 11ew 

rccognit~on of Lhc niaiiner i n  wliicli tiidio stations operate in [he marltctplace, a new recognition 

i \ l i tc I i  esscutially echoes wliitt tlie Joint Petitioners ltave hcen siyttig all along: thc real][!; ol’the 

situation IS that. if the chitiinel I S  muvcd to c\shville, tlie 5ta1ion will operatc as it Columbus 

staIton, serving the Columbus market 

X A n d  third, the Joint f’etttioners argLted that, in any evenl, coiitinited rcliance on the 

r 1  

/iic.k analysts is a~httrary and ci~pIic~(i~is The core assLiniptioii underlying tl ie I‘iuck approach I S  

that allotment ol’a channel to n pal t icdar  conimtintty LVIII inevitably lead to “local scrvice” to 

that commiitiity ’llie provision oisuch “local service” directed to l l ie coiiiii~untty of allotment is 

the t t l~ imatc  lu~titiziition for a I-eallotmcnt ndoptctl pili-stiiiiit to the 7iick test Dut the 

Cutiirnission has iiever dclincd what .;itch ‘ilocitl service” conqists of and, more tmpor~antly, the 

C’c~m~nission Inn.; no ability (and I i x  shown no inclination) to monitor the nalure and cxtent 0 1  

an!; Iicciisee‘s “local service” to tlctcrmtne wheLhcr sitcli service is being provided 

9 111 thc AKkYrO the l3iire;iit coiicludeil [hot Aslivtlle is ~ntlcpcntlcnt of ColLnnbus. And 

while h e  proposctl allotiiient ~ w t i l d  result i n  ii  cleat- violation of the reccntly-adopted local radio 

owncrsliil~ rulcu, the Bureau ignored the impact of tliusc ieceiit changes i n  its local ownership 

regtilation, cl;iiniing that (a) compliancc wtth ownershtp Ilmtts shou ld  be considcred only  111 

;Ippltcalion procccdiiips, not tc;illutinncint proceet l inp and (h) the cI‘i‘cctivctiess o f t l i e  iievv 

m7iicrship rules in s  heen shyed .  Y O  t h w  I 111cs need n c ~ t  be considcrctl Thc B L I ~ C ~ L I  IlLilcd tu 

Ltililrcss 111 aity \ r a y  the liicts that the Commission docs not Impose ali>J regctlatory l.eclLltrement 



rclatice Lo "local service", nor has thc Cornmiasion delinecl s ~ i c l i  w v l c e ,  nor docs thc 

( ' o i i i i n i ss io i i  currently liavc the aIiiliLy to monitor station operations to determlnc whcther (and if 

w. ti, \vl ia~ cxtcnt) such "local scrv~cc", Iiowcver tlelincd, IS being piowtied 

I O  Less than t w  w e k s  after tlic r c l e a x  o f t h e  h10&0, as i f to  prove the v n l d t y  of 

[lie loint I'ctitioncrs' repealed cuncrrns that the g o d  of this process has hcen 1 0  inove the stat1011 

i i i io (Columbus. the proponent t i led a i i iotl i t ication application proposing to ~-elocaLe the station'$ 

; i ~ i t c ~ i n a  to ;I s i ~ e  closcr to Lhe Colunibu~ t h a n  L u  i lahville 

11. 'Tlic Bureau hcloir refused to xct  in a manner consonant with thc Commission's iievy 

ownership rilles, coittrary to cxpress Coiiiniission policy. 

L I The tollowing premises Lire tnidispiitetl: (a) Ashville i s  locatcd in  Picitaway 

C'ounly. wli ic l i  I S  w h i n  tlic ('01 tiniliu'1 AI-bitron Metro. iis reflectcd ni Llic BIA Media Access Pro 

ilnl:lb;w, (b) a Lotal 01'43 l ' d - s c I ~ ~ i c e  radio stalions (not including Station WI'CH(FM)) are 

includcil i n  LIi;iL Ai-bilroii Metro, ( c )  t l id BJA tlatabase aLtrihutes a total ol'seven ofthose 43 

st;itions LO ('1e:ir Channel Comm~iiiica~ions ("C'lcar Clinnnel"), the c u i  i-ent licensee of 

Stat~on LVFC8(l;M) a n d  the current propoixiit ol the ~eallotment; (d) in [he O~wwr~.hi,v N c W ,  the 

Cnniinissioii iiiiposed n cap ot 'sevc i i  radio stations iii :L niarltet with bctween 30-44 commercial 

or 11uric(riiiliiercial hil l -servicc rcitlio sLalions. lSee Join1 Petitioners' Commcnts i i i  Respoiise Lo 

thc /(,SI ill 2 

I2  Thus. the ie:iIIoI~iicii~ 0 1  Sl;itioii WFC'B(Fb1) to Aslivilie woiild n i o ~ e  it into the 

C'c~l~~riibus Arbitron Metro and hould  push ('lcar C:liannel into violnlion of the new ownership 

I i n i i ~ s  13) :I\ ing i t  a mtal ofeight ratlio sL;itions i n  a rn;uket tv l~ ich  is subject to a cap ofscven 

I:or this ieiison the J o i n t  I'ehtioncrs argued t l ial  the ploposed reallotluent must be summar~ly 

d l s l l l l s \ c ~ l  



I 3  111 the M O h O  the t3ui-cau rclectctl ihat argiinicnt Accoiding to the Dureilti, isslles 

0 1  coiiiI>li~iiicc with mul t ip le  ownership limits arc, as a inatter of Burenti pol~cy, considered “111 

coiijiinctioii \\ ith the application to implement the rc:illotnient”: and (according to the Bureau) 

(l ie C‘oiiiinissivii hiis n o t  insliuctctl Ihc Bureau to altei that policy il.fO&O at 5 ,  71 I The MO&(I 

; i lso :isscrk thai the efl‘ectiveiicss o f  the  ne\v ownership rules has been stayed, and that the 

Duicau \ciII iiot deler proccssiiig ofal lot inei i t  prolioszills “in order to implement ownership rules 

I lOt 111 C r k X t  ” /d 

14 The Bureau‘s t i ts t  luic ofdcfcnse - I 1’ , that Bureau policy provides for 

coiisitieratioii ofinuliiple ownership coinpliance at the application stage, rathcr than the 

:il lol i i icnt slagc ~ makes no sense iii view o l ’ t h e  kict that the violation of the rntiltipie ownership 

r i i l e h  i lr iscs w l i c i i  tlic a l l v m c n t  dccisic)ii plnces the ~)ccup ied  cl iani ie l  (and ,  therefore, the station 

\vI i ic I i  ncctipics that channcl) iii Ashvi l le Once h a t  I-eallotinent OCCLII-s, ihe cliannel I ias been 

iiio\ c d  intu (he C‘oluinbiis Arhitroii Metro xiid the station opcraluiig on that chwinel must be 

decincd to hc iii that Mclro. \vhethcr 0 1  iiot i i  f o l l o \ ~ - u p  application IS fileil. As t l ie Rtircau has 

p~-eviously held. if an applical ion is iiot lilctl, the clianiiel does nor autoinalicaily revert  to the 

toriiicr coniiiiLiriity . Y c v  ,4mcvid/nc,i/ o/L5‘~,cfion 73 202( l~)  j,l.lr//cdgcvil/c, Geor~vti), I O  FCC Red 

7727, 72 (T’olicy and R~ilcs Division 1005) (.‘VI ]lie Cominission’s Ruler do not provide for the 

.iutoin;i~ic [ ieversal] of  nil a l lo t inent  \ \ l ie i i  a l iccnszc or permittee f i i i l s  to lilc a ininor chaiige 

appl ica~ioi i  to I mplciiicnt [the ireal Iotiiiciitl”) 

15. I lie n t i ~ c a t i ’ s  “ p ~ l i c y ”  i s  cspccially silly iii vicn) of the fact that, in approving a 

rc:il lot incnt (st ic l i  ;is [tic Chillicottic-to-Asli~,il le prc~posal herc), the Bureau orckrr the proponznt 

Lo filc iiii ;ipplic;ition 10  speci ly  the inio~lilietl al lu t rnr i i t  and docs !lo/ condition the effectiveness 

oFLlic rc;dlotmcnt CHI the gai i I : ib i l i ly  ofthat application So by thc t m e  tlie zippl~calion rolls iii 



the door. t l ic reallottncnt i s  ;I / u i r  irccon2ph atid the pioponcnt 1s compelled, by the BLT~CLILI, to 

w e k  Lu inoililj. its ;itithortzatioti tu contorin that authoiization to the reallotment It IS f r tvolou~ 

i i 11  tlic Uiireaii to suggest tli:il coiisit ler;lt ioii 01 iiiipot tant qtiestioiis of compliance wlth multiple 

oivtlerslitp Iitiiits can or shotild be \\ ithlicld ttiiLil tlic appIic;itioii stage, particularly when, as here, 

tlic Iiic(i are Liiidispittecl nnd the tmpemissibility of thc post-reallotment ownership I S  clear The 

But cCiii-5 suppuscd "policy" ol'dcfei ring consideration ofcoinpliaiicc questtons to ihe 

iijip1ic;ilioti stage is conceptually ti1 odds with the Iiroper operation of  [lie Comrnrs~ion's rules 

16 As tar LIS the .Joint I'clitiotiers h:ivc becii nhle to deterinine. this Rurcnu policy has  

i i cvcr  hccii revicwctl o r  approveil I J Y  Llic (loininusslot1 Kcview ;ind reversal of this policy arc 

c IcarI y wari-inl led hcrc 

17 ' Thc Ihreau ' s  second It i ic ordefense ~ 1 e . that (he staff may ignore the new 

ciwnciship I I I I C S  because Lhcir el'l'cctivcncss hiis becti alayecl - I Y  even iniore fla\ved, as i t  llatly 

colllril\'cIles st,rtecl C:onlml~sloll [pol icy 

I8 LVhtlc i t  1 5  Iruc that tlic C:otirt of.41~pcaIs akiyed the effectivcness oftlie iicw r~ i l cs ,  

tliiii s taj  dtd n o [  vacate, IcscIi id, i i i i t i t i l  or othcr\v isc alter tlie substantive valtdiLy of the iiew rules 

cir  the Commission's rationitlc tl1ercIi)r Iiidecd, ~io~\vi t I is t~~t id~i ig  the stay, the Cominission lhas 

liiiiilc ci!,stal-clear that i t  conttnucs to believe in t l ie validity of its analysis i i i i t lei lytng Ihc iiew 

I~IIICS arid remains fii-irily c o i n i i i t k t l  tu itssiiw conipltaiice with those new I-ulcs whcn and t f t l ie  

\ t a y  I S  I1licti 

2 
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I 9 In rSlz(~i eholclee,.~ o/ l/i .cpnic lIro(i~lc(/.\iirig (~'irporurrion, FCC: 03.2 I 8, rcle;isctl 

Scptciiiber 12. 2003, the Cuniintss~oii  iltltlrcssed a propseed tmns;lction \vI i~cI i ,  w111le satisfying 

11ie old ownership rules, clcnl-ly \wolalcd the new rilles which ale subject to the court-Imposed 

stay. 'I he C'onuiiisston approved the transaction, but suhjcct lo the condition that the 11011- 

wi i ip l ia i i t  :ispccts 01'llic traiisnctioii i i i i i < l  he brought ii11u compliance within six tiioiiths after tlic 

SL;I! 1'1 l t l i e t l  i \ccoding LO the Coi i i i i i ts io i i .  

[ l i j ;~\ iiig found tlic prc\>ioiis iiiclhodology I ( J ~  ilctiniiig radio inat-kcts iiui to be in the 
ptiblic iiiteresl, WP helievc i/ iworild iiuf he b r  ilrc prrblic iirferi.Jf to griirit air npplicnfioii 
tlztri worrltl i iof  comply ruifli f l ie  rndio tridfiple oiuncrslrip rule once fhe new 
iiieflrotlolog~ is qqJlied Ahseii t  the ability IC) condit ion upon compliance with our i iew 
rules, u c  mould excrcise our discretion iiot to act o n  the applications until the new I d c s  
Ibccotlle efkct i \ ,c 



I I[. Thc Ilurcau’s rclixncc o n  Tuck WIS inconsistent w i th  the Corninissinti’s new 
owners hip rules. 

22 FOT similar ie;~soii\;. l l i c  1)urcau‘s tlecisiorial t c l~ance 011 the Tuck a~ ia lys is  sliiasltcs 

I ieatl-oil iiilo Coinniissioii ’s ie-vainlied approach to i - d i o  marltets announced 111 the Owncr.,shtp 

K&O There the Coininission l t e l i l  I l i~ i t .  with respect to radio, it \\ill assess mdtiplc owiicrsh~p 111 

Ilic conrcxt of markets as deliiicd by l \r l?itroii, Oii~iicrship R&O a1 1111275-281, I‘lic 

Cnmii irss~on’s dccision on t l int point tieiiioiisti ales the iigency’s coiiiiiion sense recognil ion of the 

real \voirld opeinlion of compeling radio stalioris A s  the C o m m i s s i o n  observed, 

.-2rbitron’s market delinittotis ;ire ‘111 industry sta~rclaid a i x i  I-cprcsenl a reasonable 
geographic m;irkct delinealioii \u th i i i  which radio stations compele. Indeed, the DOJ 
consistently has trcatccl AI hit roi i  Melros as tlic relevant geographic mnrket for antihuat 
purposes. 
Inal.l\els. 

As NAIWB succiiictly states. “l<adiu htations compete in Arb i t ron 
> 1  

0ii~m,-ahii, R&O at 11276 (foolno(cr oini l te i l )  According lo Ihe Chmmission. Arbitroil-defined 

i i iarltc(s “rctlect moic accurately the competilivc real i ty recognized by the ~ ; l d ~ o  bt oadcastlng 

~nt l i i s i ry  ’’ OwerYhi / i  11&0 iii  1;2XO 

23 ‘ 1  l i e  O l imr .sh i l ,  /<&O t l i i i s  ctfccts a sisii i t icaiit ch;iiige iii (lie C:omiiiissioil’s 

iipprcmcli to riiilio ninrltels No loi iscr wil l the (’oiiiniissioii analyzc each station b a d  on the 

~~I.LICLIIIII. Ici~ch of thnt station’s pal-~icular signal, ;IS \\.as the Coiniiiission’s past contour-based 

practice ot‘malltet analysis Now,  i i is(ciid, (l ie Coiiiiiiission has coiiclticletl tllnt a s l a l i o n  l icensed 

lo ;I comini inity in iin i~rbi l ro i i -dct i i rc i l  iiiarket w ~ l l  be coiisitlercil Lo h e  sel-v~ng and competing i n  

thal marl\el. wit l ioi i t  ~egzird to (lie n i c c ~ i c s  0 1  t h a l  stiition’a facilities a n d  opclations 

24 / \ccoidlng to Arbitroii. t l ic Colunibtis. Oluo mnrkct i i iclutles Franklin C h ~ ~ n t y ,  111 

which Coluiiibus I S  located. as \vel1 LIS, /n(c”u tritrr, Pickaway County, 111 \ ih ich  Ashvl l lc I S  locnteil 

‘ r l i l i s ,  A s h v ~ l l c  IS in (he AI.bItion-delirictl ( ‘o l t in ihus nmrkct and Innst bc deemei l  a part of that 
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ni;irkct And stations Nithin that niarltet are deemed “likely to serve the larger oul - ly~ng 

iiiciroptditaii iircas that also comprise Arbitrcin Metros” 01vneixhip R&O a t  72x0 The 

O i t  i ie r \hq)  R&O l l i i i s  renders the 7 u L k  analysis inconacqiiential That IS part~cularly trcic here, 

wl ie i c  (:hanncL 227 ~ a lirll Class B channel .’ .~ IS pmposcd to be m o d  out oj Chillicothe, 

w h c h  I S  no! i n  the Arbitroil-detiiicd (:olu~nhus mnrltel, nntf iizfo Ashvillc, which is iii that 

i i ixkcl  1 f the Commission inteilds Lo continuc to utilize the no\v-appareutlv-sttpersede~ Tuck 

ancllysis. thc Commission will have to explain l iow it can purport to do s o  consistcritly with the 

i i ip R & O  and the policies tintlsrlying h a t  decrsioii. 

25 Whilc tlic Joint I’elitiorieis r:iised this argument below, the Bureau declined to 

addi-ess 11 bcc;iiise the Bureau thought that the slay o f t h c  ncw o\vnership rilles esseiitially read 

thc n c w  ri l les oii t  o r  existence See MO&O at 5 ,  ‘Jl I .  As discussed above, however, that 

position is a1 odds wiLh Lhc C‘cinini ission’s commitinent lo the ~ i e w  rules and Its conespoiiiling 

coniinitment to the determinution th;i( its previous nppro ;d l  to r a d x  ownership assessncnt wns 

i rn f  I Ii tlle pi ih l ic  inlerest Sbc ,Sh i t -ohi~k /cr~  ~f Fl ispnic  Brorri lca~l~nf i  (h ’por f? l io f7 ,  .m]m 

Sl i ice the UIIICIILI’S decision helow igiiorcs the iegiilatory theory undcrlylng the ncw rulcs and 

instead appl~es ii thcory incxtricahly bound up with the since-rclectcd old rules, that decision 

mtist be revie\ved and reveisri l. 
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I \ .  T l ic  I h r e a u ’ s  rcli:iiicc on the 7’uck analysis :ind the decision:rl weight :iw;irdcd by 
tli;it iinalysis to thc notion 0 1  “1oc;il service”, i s  : i rb i t rary  and capricious hewuse the 
csscnliul pretlictioii of  “local  sei-vicc” is coiiipletely tinsiipportcd and unsupportahle. 

2 0  /\tit1 evet i  i l T i ~ k \ v c r c  deemed to retain some. m y ,  v~tality it1 tlic walte (1Ftiic 

O~t~nei~ . th ip  R & 0 7  the Tuck ;iiialysis is iii :my c ~ e i i l  liitally ilawrd 

‘/‘lick I S  t h i t  ii station licensed to :I pnrticular comiiiiiiiity inay be expected to provide ‘.Ioc;il 

S C I ~ I L ~ ”  10 ( h i t  coiiiniiinity 

coiitcut I S  ii icgulatoiy nimgc,  a iioii-liiiiCtii)iiiiI vcstige o f  a tlllfercnt regtilatory rey~mcn 

;ibaiitloiictl by ~ l i c  C o i i i i i i i s s i o i i  over the laat two tlccndcs. 

l‘lic cenLraI ~iotioii iinilcrlying 

I‘hc problem, howcvcr, is that  die notion of “local sc~.vice” in tllis 

27 1‘0 be sure. thc Coinmiwon continties 10 assert. LIS it lias for decades,  hat “we 

i reqi i i ie r;iilici stations to seive their coii i i i i t init ics oflicensc”, Owner.\hip K&O at 1280 And 

iii;iiiy. iii;iiiy r:itlio statioiis iio doubt 1piovidc very substantial local service Lo their icspectivc 

coi i i i i i t i i i i t izs  or l i c e i i w  But sticli pcrh i i i i : i i i ce occtii-s i i iore likely as a ICSLIIL oi‘tlic licensees’ 

i \ a t e  sense otpuhlic respoiisibil i ty t l ia i i  as ii i.cstilt of any Coinmission “reqtiirement” became 

thc C‘onimissiuii’s iules provitlc iio i i i t l icat io i i  :it all about what aiiy such “requricnien(” might 

cn~;ii l . or how licensees might satisfy tlial “ieqti irenient” 

absolutely no ability, and liiis sho\vn no inclination. to monitor the ~ ia~u i -c  ;ind cxtciit of  any 

Iicciiscc’s “IucaI sei \,icc” to detei i i i i i i c  \ d i c k r  t ha t  suppnsed “req~iii-eineiit” 15 hcitig satisfied. 

Mot-e inipoitantly, the Chnmiss ion  has 

L IX  Froin the carlicsL tla) s iit’hroadcastiiig the Coiiiniissioii has Licciiscd hro;iilcas( 

\ t u i i o i i \  10 1p;ii.ticiiI:ir c ~ i i i i n t i i i i t i e s  piirsti:inl to Scctioii 707(b) And lciu ) e a  h e  Cominisrioii 

did iInpt.>se ii niiinbcr ofspec i t i c  regtil;itol-y ohligiitioiis througli which i t  aought to  iissiire that 

\ ~ ~ i ~ i o i i ~  ~ v o ~ i l d  ti1 [ k t  providc local sei-vice LO hcrr  respective conimtlllitles oflicense. T]iese 

I tic1 tided req tiirciiiciit~ that 
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9 each bro;idcnst liccilscc in i i i i i ta i i i ,  Lit i l i  iniiin studio (or clsewhere in its community of 
Iiceiise). a local public inspecliou l i l e  containing information about the station's 
operations. which f i l e  ~\otil t l  bc avnilable Lo the public during regular business hotirs, e g ,  
-17 C F . K  $73 3526, (U('C17 707 I: 2tl :It 143X-1442, iLIc~.lirin.Y/~idio I / ,  2 FCC Rcd a t  3218 
( 11.3 8 ) 

W i i l c  LIicsc rtilcs. iiiid Ihc closc i i i lci 'nctioii lhet i \cci i  shtioii and public wliicli they souyhl to 

ci~cotilagc, iiiiglit arguably l i i i vc  at'hiiled the Chniinissioi i  mine means, albeit intlirecl , of 

ir\suring " local  service". okei  the past 20 years each oftliese requirements l i as  been either 

rliiiiiiiiitcil i i t  t l i l u ~ e d  Lo the pomt o f  t o u l  i i i c l l t c h v c n c s s  

4 





Rcqliii c , i i ~ e n t . ~ .  crtld /'rogralil Lo~y / < c ( ~ i i i w n i c n t ~ !  for C'olnmercrn~ Televi.rion Stcilion.7, 98 l:CC2d 

1076 (I 984) This further :illenrialed the C'oininiswii's ability to monitor actual perlbrinancc 

It L i l ao  furlher altenuatcd the i iot ioi i  that any particulai level of"local" perforlnalicc niiglit be 

cupectcd olliceiisccs -~ iP. ;rPtc! all, tlicy \ m e  not reqmrctl to ltcep track o f  such performalice, 

inuch less pro\ide any rcporta of sticli pei formance tc the Cornmisslon, a n d  if such perf 'o~-rna~~ce 

\va\ iin iongcr .I faclor to be consi t lc iet l  iii the iout i i ic  license renewal proccss, Iiow could 

l i c c i i s e e ~  hr. cxpecteil to ~int lers~; i i i t l  t h t  I l ic ie  iiiiglit hc any continued regulatory significmce to 

stich pcit'orinance'~ 

32 The i i iain studio rule, which mandated that each station have  a physical presence 

111 11s cornintinily of license, I i i is bccii weakcned to the  point that i t  provides no assiiraiice that a 

\l;ilion LLIII i a v c  i i i iy  physical c c i i i i x x t i i m  ;it all i o  11s community of liccnse /Iny station may 

I o c a ~ c  i t s  i i i i i in  stLidio iis inucli as 25 iinilcs aibay hiin i ts coi i i i i iunt ly of  license, .see 

47 

80 in1le.b 0 1  inwe lroin tlieir comliiunity of l iceiisc ' And the program originalion rule. which 

wlh ~ l i c  iiia1n s~uilio rule coiistikitcd tlic cole clcmeri( of the regtilatory e f fo r l  to assure local 

service ('. \vas c l i in i i iated 111 1987 j t f o / ~ i  ,S~u t / io  / I ,  2 I'CC Red al 3218-3219 L ice i iwes  h w c  not 

F' K $73 I 125(a)(3), and some slalions ai-e pcrmitted to locate their stLidiOS as milch as 



been required to originate rrriy particular :imouiit of prograniniing froin Llicir respcctive 

coti i r i i i i i i i I ics oflicctisc for more tlian 15 yeais 

- 7  
I.) 

t th die iiiiliti sLtld10 I L I I C  - since the public t i l e  i ~ i l c  now mandalcs that the station’s public 

Tlic public lilc rule, 17 c‘ I: K 473 7526, whilc still in errect, Inas hcen diluted 

~ C I I I ~  

li IC be tiiaiiitai tied at the slation’s tnni i i in  studio Because ol’ that requirement, and because ofthe 

frccllotn tu  locale ina i i i  stliilios ; I t  coiisider;ible ilisliiii~e l rom the coinniunily of I tcense, the loc:il 

p i b l i c  Itispeeticin l i lc  may a lso  he pl;tccil a l  bi ic l i  distance fi-oin tlic community or Iiccnse 

34 Tlit is. lliere I S  no icgulnloiy basis \v l i ic l i  might xippci r l  tlic presuiiiptioii that a 

rt;ilton I icei iset l  to ii co i i J tn i i i i i t j  L ~ I I I  inmssii t- i ly sc ivc i ha l  coininuii i ly. ‘1’0 the contrary, the 

treiitl ~~C~i t i i i i i i s s io i i  tlecisionr in 1111s area Iix been directly counler to that presumption 111 view 

ciL‘Il1c clear alii1 tininistakablc rcg111;itory t l ircction nivirj~Jrom a n y  rcqLiircd physical 01’ 

pi-ogr;itiiriiiiig-b~~sed contieclioii bct\veeil ii h h l i n i i  aiid i t s  coin~nttnity ofltceiise, Lhc I>inclful 

notioi i  i i t  thc coi-e 01 the Tuck - i c’ . lliiit ii SLaLion IS SLIhJecL Lo solile discel-nl hle ‘‘local service” 

obliga~iciii, coniplinncc with wl i ic l i  might be ninniloietl ;inti enforced ~ riiiis plainly against the 

giaiii ,lf the clevelopmenl ol’C’oinmissioii pdicy over the l a s l  20 years 
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? -  .>> A si t i i t lar  trend i s  evident i n  statutory dcvelopments argti;tbly relating to Lhc 

not ion o f  ' t o m  in LI n i  ty o f  l iceiise" I'lie Co ti1111 uii  tcations Act itselr i imposes 110 speci l i e  

obltyalioiis i-elatice to a station's rcl~itioiislitp Io i t s  community of license But tlic Act  

I i tsturically includctl two iiieclianisiiia - the  cotnporabvc raiewill process and the petltion to deily 

process ~ wh ich the Coii imtssioi i  Iiiis \ ~ t c w e d  a s  providing incentives to assure tha t  a licenscc 

pays appropriate attention to i t s  local ; I L ~ I ~ X ~ C  

-36 I l i idcr the compamlivc rciiewil process, ~iicuiiibent renewal applicants W C I ~  

stthject IO challciige by cotnpeting applicants ,See, e.,?, C'cnlml Flor ida Enlevpri.\es: f nc  v 

/Y ( ', &Y3 /,'2ti 503 (/J ( '  ( ' 1 )  / (iS2). !Woiii OL' c 'oinniiinica/rons Co~porririon v FC'c.', 900 F 2d 

;j I ( I )  C ( ' ~ r .  1990). Again. th is  piocesb did not i l s e l f  inaiidate tliat licensees provide distinctly 

"Iociil" \ervlcc IC) their respective communtttes of license, bul it did creak an inceiitivc for 

I ~ c c ~ i s c c s  to setwe h e i r  local i i t id~c~~ces  Tllc Comi i i iss~ot i  ci ted that incentive in  19x3 3s ii basis 



mcchai i ism by d i i c l i  tlie C ~ o ~ i i n i ~ s a i o n  caii hope to monitor or enforce any srlpposed "local 

sei \ IC<'. reqiiirciiient 

.3x I'l1e ~ 'e~i t lo l l  tl)  den!^ proc (lnil'i reii i i i in i n  effect ,Tee 47 17 S C: $309[(j) 

(I<) tint thert. IS no evidence ;it all that  t h a t  process scrves to cenieiit the relnt~onship betweell a 

s ta t i c in  : i i i d  i t s  coi i i i i i~ i i i i ty  oi ' l iccnsc or Ibster "local wrvice" Indeecl, tindcrsigncd counsel is 

t~ i i i i \ \arc of any instance in inore th i i i i  20 years in which the Coii i inissioii has denied or 

tIcsigi;ited tijr lieatiiig ii I i c c ~ i s e  renewid appliciiLioii bnsccl 011 a pelition to deny allcging 

in.:~if l icici it at tent ion by Lhc ski l ion to i t s  coininunity ot I~cctisc 

.?(I And w h i l e  t l ie pelitton t o  i le i iy  process iiiiglit afford ii inechnn~sni b y  which the 

Comm~s.:ion coi i ld conceivnbly ai'lord petitioners the opportunity to  complain to tl ie Coinin~ss~on 

ahoiit i i  perceived lack of"lucal S C I V I C ~ " .  such complaints could not be rationally assessed antl 

ass;iyctl Ihy the C'oiiimissiot~ because. :I< discussed above, the Cornmission l i i is  nol announced ~ 

ctlliei. iii any I.LIIC or i n  a n y  policy \tateiiiciit o r  i n  aiiy ciise-by-case adj~ id icat ion ~ Llic metes and 

hriiintls o f  a n y  "local service" requircincnt, nor has the Chnimission maintained aiiy ability to 

assess empirically the "local service'. 01 any l icensee 
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in the ficchrel ciisc .See, e g ,  Bcc i i ld  12 FC'(,'. I O  F 3d 875 [D C. Cir 19'93) I n  Bechiel, thc 

Commission Ii;id for years impleii ieiited n compmit ive licensing system ivliicli depended 111 large 

~p'art 011 the siippnseclly prcdicri i 'c valtic o f  the "intcpratioii" analysis T h e  cunccptiial val idity o f  

i l ial  ,i~ialysis at tlie tiine o f i t s  i n i t i a l  ~ i i ip le~nei i ta l ion,  in the 1040s, and even iiilo the 1960s, may 

lin\je bcci i  rcaeonablc But by tlie late I980s, icgulatory chanycs adopted by the Coiniiiissioii 

U ie Coinmission t l i i is  linds itself in ii position precisely analogous to its situation 

over i i  ~pei-iocl of' years Iiiid undcrniiiietl any secining va l id i ty  ol'the in tega t~on ai ia lys~s,  antl the 

( 'oi i i i i i ission was uiiablc t n  piwvi i lc any s l i o w ~ n ~  that  ~ l i a t  n i i ; i lys~s in fact protlucetl 0 1  wits I ikc ly 



Lo pinditcc a n y  oftlie salii1:iry eRzcts u h i c l i  i t  \vas intcntled to produce As a resLilt, the Court  

held Lliat tlic iiitegraLion pol icy \viis ;ilhitrary mid capricious and orderetl the C:ommlssiotl not to 

l l i l l l i c  that policy. 

41 111 [he inslant ciisc w e  arc presented with thc Comin~ss~on’s “local servlce” policy 

~ char;icterired as a “reqtiirciiici~t” i i i  t l i t .  O ~ ~ w t ~ . ~ / i i p  RRO (at 1280) - which, although ( IF  

co i i ip ldc ly  incictcriii i iuate d i t t ~ e i i ~ i i ~ i i s ,  s t i ~ ~ p o s e d l y  justifies the relocation o f a  c l ia l i i~e l  rrOlm 

C‘li i l l icotl ie. i c’ , outside the Col~imbus i r ia i l ic l .  to Asli\~ille, i L‘ , inside tlic Coluiiibus mnrltct. But 

t l ie Commission liiis ahsolutcly no \+:I? o f  knci\ring \vhether the channel, oiice reallotted to 

A\ l iv t l lc .  w i l l  i n  fact provide ~.Icical scrvice’ to Ashville in  any tneaiiingl’iil seiire The 

C ‘ o i i i i i i i a s i o n  has not tlcfined exactly liow sticli - ‘ local service” might be identified, and even i T  il 

l i d  tlie Co inn i i ss ton  has. ovci tltc ~ ( r t i i - s e  (11 ~ I i c  last two ~Iccades, abmtloncd a l l  of the 

rcgiil:ttot-y devices by w l i i c l i  i t  iiiigltt Ii:ive lhoped Lo monitor and assess tlie provis ion of such 

“local ~ c r v i c c ”  Consistetitly wilh h . ; e  considerations, the Commission has made no effort to 

c n i r l i ~ i i i  whether reallotiiients si ip~iosedly inlenileil to rcsult in  such “local service” Lo a particular 

ccIiiiiriLitiity have in  ilict restilted iii s t i c h  service 
7 

42 i l n y  rcl‘ercnce by (lie C ‘ i , m i i i i ~ s i o i i  Lo “local se~.vice” i n  the context cifa 

rciilloLtneiit proceeding IS  thus i iothiirg iniciie than ii S L I ~ C L S ~ I ~ ~ O U S  incantation, a crossiiig ofthe 



liI1gcl-s. ii WIIVC o l t h e  magic \ w n t l   or ii i iy oilicr inel‘fcctual gcsttlle Intended to creaie ihc talse 

iiiipreision t h a t  the agency niigllt liiivc somc control ovei- the outcome 

43 TIic Tuck analysis ~ iccor t Is  o\wridiiig tlecivonal impoIta11ce to the Iperception that 

a commiinity has a nccd for a “local service” and thai such “local servicc” \vi11 perforce result 

I’iom ihc rcqticstetl allotmeni or rc-allotment. But there I S  abaolutcly no regulatory basls for that 

Iattcr coiicltisiuii A1 rnost, I I  is ~ ~ i s l ~ t i ~ l  thinl;iii!: h m e d  on an  hisloric regulatory I-egimc long 

s i i icc  i l ~ ~ a i l ~ ~ o l l K ~  by the ~‘ommlss lo l i  

11 

SCI \.Ice” obll~,ltlon. 

Again, h e r e  is 110 ctitrciit i i i l e  setiing out the scope of a n y  supposed ‘.Iiml 

S 

45. And cven iltlierc wcrc some currently enforce;ihle regulatory basis, the Coinmission 

1x1s ahsolutely i io nieans b y  \\:lilch i t  c m .  today. dcteiinine \\hethcr (anti if so, the eytent to 

which) a n y  parlictihr station m a y  li i ive coiiiplicd or may he coinplying With that local scrv lcc 

“~~ec~iiireii ient” 

gauged, but tlicre ;ire no untlci lying d a t a  \v l i ic l i  could be incasurcd agnin5t sucli stantlards, iior 

are there ;ire regtilalory i i i ea i i s  i n   lace ( e  g ,  prograiii logs) from which  s~rcli d a h  might be 

glcaiicd. not, to the hcst olo i i r  knowledge. has lllc Coiiiiniwioil evei macle ;my efhr t  lo 

dctcrinii ic cinpiricallg whelhcr the crucial assuinptlon unclerlying the Tuck analysis ~ i e , that  

(1 Not only are theie in i l  i l isccrniblc standards by which such compl iance nuglit be 
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V. T h e  recent transniilter site niotliiication applicstion tlcnionstrates the Icgititnxey of 
tlic Joint t’ctitioners’ arguiiients. 

46 I,’inally. let tis piit ;iuclc t t ic rlietoi IC a i d  the citations to precedent iintl the a r g ~ i m c n ~ s  

coiicci-i i ing Lhc cl.fccl o l ‘ ru lch i b l i i c l i  IiLi\,e bcci i  adoplcd h u t  stayed Lzt LIS. In closing, look a t  

what I i i i s  acttially transpired I h c  T l ic  1propniiciit o f  the rcalloLineiit repeatedly siieercd at  t l ie 

][)in( Pctiticliiers’ asserlioos Lhat tlic Ipioponent planned to  I-elocate its ti-ansmitter close in to 

(h lu inh i i s ,  should the reallotment bc ;ippinvetl The loint ‘C’ctitioners‘ clainis \ w r c  “purely 

,pcculative”. according Lo the pro1ioiiciit [lie propoilent claimed repeatctlly that it  wts not  

proposing aii)) change in t ra i iw i i l lc r  ~ t c  

47 ,\iid ye[, tis tlic i i i l i  \$:I? ? t i l l  drying on the .I//Oc‘X), CLenr Chanricl \vas filing its 

modi  licalioii application proposing to move the station’s transmitter right next door to 

C ’ o l  Limb t ib 
I I  



4X What better \bay to demonsti-ate, concrelcly and unartpably, Lhc legittmacy or  tlic 

.loitit I’ctitivners’ coiicciiis. iiiiil  the dici i iyct i i iot~s rti iptincss o f  the propc~nenl’s i-cpeated non- 

t l c i i i a l  tlciiinls in the ihcc ot tlic J o i n t  Peti t ioners’  arguinents” Ancl what bctter way to test  the 

Coii i tnissioi i ’ r  real iiiterests when  11 conies to reallotments’~ I[, as the Commission has clntmed, 

it I i e l t e x s  that this reallotment is  ,iiistt tied hecaiise i t  i c i l l  s~tpposctl ly result i n  “local service” to 

; \4tvi l lc, how can  the Cominission a f f i i i i i  t l ie rcnllotn~ent in ItgliL of the  proposed ~raiismittci slle 

i t n d i  l ication. \b I i  tcli screams “C’olitmlxis. Iizrc we arc”’) 

49. I’he allotmcii t  at ISSLK liei-e caii be l i ist i f iet l  only throi igl i  sell-clelusion a t i d  

i l l~isicin. I‘l ie Bureau, obviously i ~ t v a t e  U T  the iiew owncrsliip rttlcs. deludes i tsel f  into believtiig 

that II cim si i i iply ignorc those i i a v  iulcs and (heir conceptu;il underpininngs The Burcaii, 

Iprcsiitiinhly iiwiire t ha t  tlicrc IS no “loci11 S C I V I C C ”  tcqiitrcmeiit iior any regri1atoi.y ineni is of 

i i ioiiitoi-ttig o r  iiicasuritig 0 1 -  assessitig “lociil scrvicc”, t leluiles i t s e l f  inlo believing that the 

reallotment caii he justified oil tlie prcsuiiipUoii thal “local service” will ineluctably he delivered 

l o  i \ s l i v i l l e  as 3 result o f t h e  reallotiiieiit. 

50 And ab Tor ~IIusioii, we have the proliotieiil ol‘ t l ie reallolmeiit, repeatedly 

i l ts i i i i ss i i ig  as “ p t i ~ c l y  speculative“ tlic Joiitt Pctitioiiet b ’  iissci’ttoii that. oiler the reallotment IS 

made, thc I i c e i i s e  \ \ i l l  movc [he st‘ition’s Lr;iiismiller sitc to C ~ ~ i l u m b u s  Ijtit s u ~ e  enough. lcss 

lli,in two weeks aftcr the rclcnse o f  the nllO&O. lhc proponent f i les an a~~p l~ca t ion  proposing to 

inlove the st;itjon’s antcnna t o  :i qite \ ~ t t l i i i i  the 1-270 hcltway circ l ing C‘olumbus ‘The pi-oposccl 
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s i le  ~~ ~ ~ l i i c l i  happens to be oiie oflhe lowers which the Joint I’etitioners suggertetl \UOLII~ he 

proposed h y  t l ic piopoiient, ~ e e  Joint Petitioners’ Comments in Respoilsc to the M I  at n 3  IS 

closer to Coluinbus (tlistancc l‘i-on1 tower to Columbus, approximately six miles) than to Asl lv i l le 

(ili.;taiice from tower Lo Aslivillc, ;ipproximately I1 mi les)  And lest there be ally ilotlbt as to 

n /io \vi1 I bc picking the inaii:igemeiil Leam tor the ielocalcd station, siiice Novciubcr the licensee 

Ii;is pohtcd on its wcbsitc sohci tat lu i is  tor npplicationa tot vnrioiis Jobs a t  b’rCf3 (including 

l’iogrmi DiiecLor aiid Cienernl Sales hlanager) - applications are tu he directed to ofticials or  

“Clear Cliaiiiicl - Coluinbus” 

-5 I ,  So wlieii tlie mir ror?  I i a ~ w  all been pacltcil away aiid the blue sii ioke has cleared, 

we xi‘ I c l i  \v i l l i  tlic re;ilily \vI i ic I i  tlw Jo i r i t  Petitioners have lpretlicled al l  along: Cliannel 227B 

Ixs beer ienllottecl fot tisc iis iiisl one IIIOTC C‘olurnhus station. Hying the A s l i v i l l e  Hag of 

coii\:ciiiciice but otherwise ~ i i t l i u t i i i ~ t ~ i ~ h a b I c  from any other Coluinbus statioii. 

. i 7  _ .  For the reasuiis stated a h o \ ~ .  th i s  rewlt i s  ai bitrary, capricious ai id  unlawCtil 

I’Iic .Joioi I’etitioiiets subinit t h t  the action ofthe Biircaii below sliotiltl be reversed, the 

rc;illotiiienl ~~CC‘ha1111el 227B lrorn C:hillicollie Lo Arhville slio~ild be rescinded, and t h i s  
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